DRAFT WQC # 2016-404I1-001 FOR PUBLIC REVIEW AND COMMENT

Page 1 of 25 Public Comment Period Begins 03/01/2016
Public Comment Period Ends 04/04/2016 at 4 pm
INSTRUCTIONS FOR SUBMITTING COMMENTS:
Only written comments will be accepted. Comments may be sent by postal mail,
email or fax. Please include the project name/number, your name, organization,
mailing address, email address and telephone number.with your submittal.
By Mail: 401 Certification Program
NHDES Watershed Management Bureau
P.O. Box 95
Concord, NH 03301-0095
Attention: Owen David
By FAX: 401 Certification Program (Att
(603) 271-7894
By email: owen.david@des.nh.gov
Questions? Please call (603) 27

Elmer A. Pease, II
PD Associates, LLC
68 River Bend Way

Manchester NH 03103 \
WATER QUALIT\ERT

S 1n Fulfillm¥f

\ggMeadows Development
Rayrmond, N

Jones Brook NHRIV600030703-02
Lamprey River NHRIV600030703-07-01

Elmer A. Pease, II

PD Associates, LLC
68 River Bend Way
Manchester NH 03103

Appurtenant State DES Wetlands Permit: Pending - File #2008-00205
permit(s) (and any DES Alteration of Terrain Permit: AoT-0410
amendments):
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Applicable Federal U.S. Army Corps of Engineers Individual Provisional
permit(s): 404 Permit NAE-2011-00862 (Pending approval of

401 Water Quality Certification)

DATE OF APPROVAL -=-=-=mmmmmmmmmmmm oo
(subject to Conditions
below)

A. NTRODUCTION

Elmer A. Pease of PD Associates LLC (Applicant)
quality certification for a proposed mixed use develop
(Activity) near the Exit 4 interchange. The Activity i
buildings, two restaurants, a bank, and 192 multi
associated parking and infrastructure. A more
included in Finding D-1 of this Certification.

request for 401 water

y 4
-
) ha filedha
in Raymond, NH

Ioc
ﬂs the censtruction of retail
condomini all with
mplete description o Activity is

This Water Quality Certification (WQC or Ce
regulations, determinations and conditions related to
and maintenance of NH surface wat
RSA 485-A:8 and NH Code of Admini

on) documents laws,
ctivity for the attainment
luding the provisions of NH
for the support of

Department of Envir g i as-determined that there is reasonable
assurance that construc 3 :
quality standard € \ eftification, subject to the conditions in

C-1. ited States Clean Water Act (33 U.S.C. 1341) states, in

: » for a federal license or permit to conduct any activity
including, b imited to, the construction or operation of facilities, which
may result in any discharge into the navigable waters, shall provide the licensing
or permitting agency a certification from the State in which the discharge
originates or will originate...that any such discharge will comply with the
applicable provisions of sections 301, 302, 303, 306, and 307 of this title.....No
license or permit shall be granted until the certification required by this section
has been obtained or has been waived...No license or permit shall be granted if

certification has been denied by the State...”
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C-2.

C-3.

C-4.

C-5.

Section 401 further states, in part “"Any certification provided under this section
shall set forth any effluent limitations and other limitations, and monitoring
requirements necessary to assure that any applicant for a Federal license or
permit will comply with any applicable effluent limitations and other
limitations...and shall become a condition on any Federal license or permit
subject to the provisions of this section.”

§401(d) of the CWA provides that: “Any certification proxided under this
section [401] shall set forth any effluent limitations anWllmltatlons and
monitoring requirements necessary to assure that any‘applicant for a Federal

license or permit will comply with [enumerated Wthe CWA]...and with
any other appropriate requirement of State law < fort uch certification.”

‘the watemity concerns to

According to EPA 401 Guidance?, “Under §
consider and the range of potential conditi
concerns, extend to any provision of st
resource. Considerations can be quit
quality. The U.S. Supreme Court has stat the threshold of a
discharge is reached (necessary for § 401 ce tion to be applicable), the
conditions and limitations in the certification m
as a whole.”

NH RSA 485-A:12, III, states: *
of facilities, that reqwres certifica
and that may res a discharge,

struction and operation
1 of the Clean Water Act

5 of the state may commence unless the

arge complies with the state surface

water qual' Y ~ _ i e _classification for the receiving surface
) 8 de its response to a request for

equires the certification under section 401
ification shall include any conditions on,

NH RSA 485 / states: “No activity that involves surface water withdrawal or
diversion of surface water that requires registration under RSA 488:3, that does
not otherwise require the certification required under paragraph III, and which
was not in active operation as of the effective date of this paragraph, may
commence unless the department certifies that the surface water withdrawal or

! Clean Water Action Section 401 Water Quality Certification: A Water Quality Protection Tool for States and Tribes.
U.S. Environmental Protection Agency, Office of Wetlands, Oceans and Watersheds. 2010.

2 PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700, 712 (1994).
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diversion of surface water complies with state surface water quality standards
applicable to the classification for the surface water body. The certification shall
include any conditions on, modifications to, or monitoring of the proposed
activity necessary to provide reasonable assurance that the proposed activity
complies with applicable surface water quality standards.”

C-6. NH RSA 485-A:8 and Env-Wqg 1700 (Surface Water Quality Regulations),
together fulfill the requirements of Section 303 of the Clean Water Act that the
State of New Hampshire adopt water quality standardsﬁ&tent with the
provisions of the Act. V¢

C-7. Env-Wqg 1701.02, entitled “Applicability”, states :

(b) These rules shall apply to any perso oint source
discharge(s) of pollutants to surfa rologic
modifications, such as dam cons
undertakes any other activity that aff
water quality of surface waters.”

C-8. Env-Wq 1703.01 Water Use ClﬂL
(@) State surface waters shall be'divi class A

eneficial uses ar the level of

class B, pursuant to
RSA 485-A:8, I, II and III. Each cla the most sensitive use

which it is intended to protect.
(b) All surface w 3|l be restored to meet the water quality criteria for

their des ication including existing and designated uses, and to

C-9. . efines surface waters as “surface waters of the state” as

seasonal streams, lakes, ponds and tidal waters within the jurisdiction of the
state, including all streams, lakes, or ponds bordering on the state, marshes,
water courses and other bodies of water, natural or artificial.”

40 CFR 122.2 defines ‘waters of the United States’ as
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C-1

C-11.

C-12.

C-13.

(a) All waters which are currently used, were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;
(b) All interstate waters, including interstate “wetlands;"”
(c) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, “wetlands,” sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds the use,
degradation, or destruction of which would affect ok could affect
interstate or foreign commerce including any su rs:
(1) Which are or could be used by interstate or foreign travelers for
recreational or other purposes; "-
(2) From which fish or shellfish are co@ken and sold in
interstate or foreign commerce; N
(3) Which are used or could b i
industries in interstate com
(d) All impoundments of waters
States under this definition;
(e) Tributaries of waters identified in
definition;
(f) The territorial sea; and_
(g) “"Wetlands' adjacen

ers (other th
wetlands) identified in pa a) through

Wetlands are defined in 40 CFR 122 S areas that are
inundated or ted by surfa ground er at a frequency and
duration s pport, and that undef normal circumstances do
support, f vegetation typically adapted for life in saturated soil
on is the same=as the definition of jurisdictional
wetlands used . itting in NH RSA 482-A:2, X (see C-

< at wetlands generally include swamps,

phs(a) through (d) of this

aters that are themselves
this definition.

etlands' as “[a]n area that is inundated or
groundwater at a frequency and duration

and that under normal conditions does support, a

on typically adapted for life in saturated soil conditions.”

ecosystem to'support and maintain a balanced, integrated, adaptive community
of organisms having a species composition, diversity, and functional
organization comparable to that of similar natural habitats of a region.

Env-Wq 1702.17 “Designated uses” means those uses specified in water quality
standards for each water body or segment whether or not such uses are
presently occurring.

Env-Wqg 1702.18 defines a discharge as:
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“a. The addition, introduction, leaking, spilling, or emitting of a pollutant to
surface waters, either directly or indirectly through the groundwater,
whether done intentionally, unintentionally, negligently, or otherwise; or

b. The placing of a pollutant in a location where the pollutant is likely to enter
surface waters.”

C-14. Env-Wqg 1702.23 “Existing uses” means those uses, other‘han assimilation
waste transport, which actually occurred in the water IWOr after November
28, 1975, whether or not they are included in the water quality standards.
£

C-15. Env-Wq 1702.39 defines a pollutant as: “polIutaﬁs‘ed in 40 CFR 122.2.
This means “dredged spoil, solid waste, incinerator resid% backwash,
sewage, garbage, sewage sludge, munition nical wast iological
materials, (except those regulated under Atomic Energy A 1954, as

or discarde ent,
gricultural w

rock, sand, cellar dirt, and industrial,
discharged into water.”

C-16. The term “discharge”, as applied under section
means the potential for a disc
that it may occur should the fe anted. Further, the
discharge does not need to invol it
released from the tailrace of a dam). As eme Court has stated
“[w]hen it applies nater, ‘discharge’“commo eans a ‘flowing or issuing
out” and an adg 5 not “fundamental to any discharge” °.

C-17. Env-Wq 1703 states the following:

provisions for thermal wastes discharged to interstate waters, the department
shall adhere to the water quality requirements and recommendations of the
New Hampshire fish and game department, the New England Interstate Water

? Information in this paragraph is from page 4 of the following guidance document: Clean Water Action Section 401
Water Quality Certification: A Water Quality Protection Tool for States and Tribes. U.S. Environmental Protection
Agency, Office of Wetlands, Oceans and Watersheds. 2010. The Supreme Court case that is referred to is S.D. Warren
Co. v. Maine Board of Environmental Protection et al, 547 U.S. 370, 126 S. Ct. 1853 (2006).
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Pollution Control Commission, or the United States Environmental Protection
Agency, whichever requirements and recommendations provide the most
effective level of thermal pollution control.”

C-18. Env-Wq 1703.14, entitled “Nutrients”, states that

“a. Class A waters shall contain no phosphorous or nitrogen unless naturally
occurring. o

b. Class B waters shall contain no phosphorous or nitr%such
concentrations that would impair any existing or designated uses, unless
naturally occurring. .

c. Existing discharges containing either phosphm.’so&ogen which
encourage cultural eutrophication shall be treated to r e phosphorus or

nitrogen to ensure attainment and main e of water ity standards.
rge of phosphoro o lakes or
v 3

d. There shall be no new or increased dis
taining phowous or
ontribute te cultural

ponds.
uch lakes and ponds.”

e. There shall be no new or increase
nitrogen to tributaries of lakes or ponds
eutrophication or growth of weeds or alga

C-19. Env-Wq 1703.19, entitled “Bio unity Integrity”, states

that

“a. The surface waters shall suppart an i alanced, integrated and
adaptive community of organi aving cies composition, diversity,

and functie zation comparable to that of similar natural habitats of

and Aquatic

b. ally occurring:conditions shall be limited to non-

n.community structure and function.”

nless naturally occurring or allowed under
ace waters shall be free from toxic substances or
entrations or combinations that injure or are

C-20.

C-21. /q ] . gh 1703.11 contain standards relative to dissolved

C-22. Antidegrada ovisions are included in Env-Wq 1702 and Env-Wq 1708.

a. Env-Wq 1702.02 states that “"Antidegradation” means a provision of the
water quality standards that maintains and protects existing water quality
and uses.

b. Env-Wqg 1708.02 states that “Antidegradation shall apply to: (a) Any
proposed new or increased activity, including point source and nonpoint
source discharges of pollutants, that would lower water quality or affect the
existing or designated uses;(b) Any proposed increase in loadings to a
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waterbody when the proposal is associated with existing activities; (c) Any
increase in flow alteration over an existing alteration; and (d) Any hydrologic
modifications, such as dam construction and water withdrawals.”

c. Antidegradation applies to all parameters as evidenced by Env-Wq 1708.08
(@) (Assessing Waterbodies) which states * The applicant shall characterize
the existing water quality and determine if there is remaining assimilative
capacity for each parameter in question.”

d. According to Env-Wq 1708.04 (b), “A proposed dischatge or activity shall not
eliminate any existing uses or the water quality ne%maintain and
protect those uses”.

e. Env-Wq 1702.03 states that “Assimilative cap eans the amount of a
pollutant or pollutants that can safely be rel terbody without
causing violations of applicable water quali eierla“;mtlvely impacting
uses.

f. Env-Wq 1708.08 describes the proce
determine if there is remaining assi
question.

or assessing water
city for each

e |mportant e omic or ial development, in
Vg 1708.10;in the area where the waterbody is

ty adequate to fully protect existing uses. Further, the
< assure that the highest statutory and regulatory
shall be achieved for all new and existing point sources and
that all cost effective and reasonable best management practices for
nonpoint source control shall be implemented”.

i. Env-Wqg 1708.01 (c) states: “For insignificant changes in water quality,
where the quality of the surface waters exceeds levels necessary to support
propagation of fish, shellfish, and wildlife, and recreation in and on the water,
that quality shall be maintained and protected. In allowing such degradation
or lower water quality, the department shall assure water quality adequate to
protect existing uses fully. Further, the department shall assure that the



DRAFT WQC # 2016-4041-001
03/01/2016
Page 9 of 25

highest statutory and regulatory requirements shall be achieved for all new
and existing point sources and that all cost effective and reasonable best
management practices for nonpoint source control shall be implemented”.

C-23. Env-Wqg 1708.05 - Protection of Water Quality in ORW.

(@) Surface waters of national forests and surface waters designated as
natural under NH RSA 483:7-a, I, shall be consideid outstanding
resource waters (ORW). F N

(b) Water quality shall be maintained and protected'in su?ace waters that
constitute ORW, except that some Iimitecw nonpoint source
discharges may be allowed providing thatsthey are of limited activity
which results in no more than tempor d shor
water quality. “Temporary and shor means th
limited to the shortest possible timé&. Such activities sh

changes in
gradation is

n”

permanently degrade water qu quality
lower than that necessary to i d uses in
the ORW. Such temporary and sho ation shallFonly be
allowed after all practical means of mi ing such degradation are

implemented. -

C-24. Env-Wq 1708.07 Protection oan High
(@) Subject to (b) below, high qualit e maintained and
protected ept that insignificant chan in water quality, as

in accordance with Env-Wgq 1708.09, shall

g the water quality degradation is
modate important economic or social development in

shall also apply.

C-25. Env-Wq 1708.12 entitled “Transfer of Water” defines “transfer” as “[t]he
intentional conveyance of water from one surface water to another surface
water for the purpose of increasing the volume of water available for withdrawal
from the receiving surface water. The term does not include the transfer of
stormwater, for the purpose of managing stormwater during construction,
between basins created or otherwise lawfully used for stormwater detention or
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treatment, or both, and does not include the discharge of stormwater from a
detention or treatment basin to surface water.”

C-26. Env-Wq 1702.06 states ""Best management practices” means those practices
which are determined, after problem assessment and examination of all
alternative practices and technological, economic and institutional
considerations, to be the most effective practicable means of preventing or
reducing the amount of pollution generated by point or nonpoint sources to a
level compatible with water quality goals. A

C-27. With regards to fertilizers, NH RSA 483:1, XXII de as follows: "Turf'” or
"lawn' means non-agricultural land planted in clesely mewed, managed grasses

except golf courses, parks, athletic fields, and m‘arms.

A N
NH RSA 431:4-a Nitrogen Content of Fe

A N
izer, states the fcw:
v 3
“I. No turf fertilizer sold at retail shall'e
feet of soluble nitrogen per applicatio

eed 0.7 pounds per 1unare
en applied according to the
instructions on the label.

IT. No turf fertilizer sold at getail shall exceec
feet of total nitrogen per ication when ap
instructions on the label.

). pounds per 1,000 square
ed according to the

% available phosphate unless specifically labeled for

lawns, for repairing a lawn, for seeding, or for use when

II. old at retail that is intended for use on newly established or
repaire ns, or for lawns testing deficient in phosphorus shall exceed
an application rate of one pound per 1,000 square feet annually of
available phosphate.

ITI. No natural organic turf fertilizer shall exceed a per application rate of one
pound of available phosphate per 1,000 square feet when applied
according to the instructions on the label.”

C-28. NH RSA 483:4 defines “interbasin transfer” and “river drainage basin”:
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XII. “Interbasin transfer” means any transfer of water for use from one river
drainage basin to another.

XIX. “River drainage basin” means the Androscoggin, Coastal, Connecticut,
Merrimack, Piscataqua, and Saco river basins as delineated on a map
compiled by the department.

C-29. NH RSA 483:9 Natural Rivers Protection (at 9-a, 9-aa, and 9-b) states that no
interbasin transfers from designated rural, rural-comm or community
rivers or their segments shall be permitted. Yy ¢

Fa N

C-30. NH RSA 488:3 regarding registration of withdra ischarges states the

following: A N
A N
A N
I. No person shall withdraw or dischargé a cumulative amc‘;nore than
20,000 gallons of water per day, iod,.or more

than 600,000 gallons of water
property or place of business withou
discharge with the department. Transf
also be registered. Regi“tion shall be i

permits.
I1. No registration shall be thother
notification to the commissioner.

C-31. NH RSA 485:61 rega

real

period, at a y
| or

he withdra
such volume of water shall
ition to any required

without written

ding Rules fo r Con

tion, states the following:

4
pursuant to RSA 541-A, for water
ers. These rules shall strike a

I. The deg | adopt rul
vatio es for water

and applications for water withdrawals subject
A 485:3, RSA 485:48, RSA 485-C:21 and section

ion rules shall be consistent with applicable state or

d regulations. Water Conservation Rules were adopted
> codified as Env-Wq 2101.

C-32. Env-Wq 2101 entitled Water Conservation Plan Required, states that

“(a) The applicants for approval of a source that would be a conservation
source shall submit a water conservation plan that demonstrates

compliance with the applicable provisions of Env-Wq 2101.05 through
Env-Wqg 2101.22 in accordance with the following:”

“(5) For a new withdrawal from a surface water associated with a
project requiring a 401 Water Quality Certification, the water
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C-33.

C-34.

C-35.

conservation plan shall be submitted prior to or in conjunction with
the application for a 401 Water Quality Certification pursuant to
Section 401 of the federal Clean Water Act;

(6) For a new withdrawal from a surface water that requires water
quality certification pursuant to RSA 485-A:12, IV, the water
conservation plan shall be submitted prior to or in conjunction with
the certification request”.

Env-Wqg 2101.23, entitled Waivers, allows DES to grant rs of certain
provisions in Env-Wq 2101 provided the person requesting the waiver submits a
written request to DES that includes the informatio"ifie&d in Env-Wq
2101.23(d). On May 11, 2015, the Applicant submitte ritten request to
waive the deadline for submittal of a water co s%tion WCP) in Env-Wq
2101.24. On May 12, 2015, DES approved iver requ ith the
condition that the Applicant submit a WC r each phase of t oject and
receive written approval of the WCP fr ES prior to constructi at
phase.

In 2010, DES published guidance (hereinafte
guidance or 2010 ISF guidance) for estimating
the protection of aquatic life f tions. The g
http://des.nh.gov/organization ' [

d-11-3.pdf.

ed the 2010 instream flow

am flow requirements for
ce is available at:
ons/wd/documents/w

Section 303(d) of the.Clean Water 3 U.S. 13(d)) and the regulations
promulgated there . 130.0 - 40 C'F.R. 130.11) require states to
identify and li violating state water quality standards

(i.e., Sectic i ave-an approved TMDL. For these water

o EPA for approval. TMDLs include source
n of the allowable load and pollutant reductions (by

wn as Category 4A waters). The Section 303(d) List is,
all impaired waters. The most recent Section 303(d) list

is availabl
http://www.d
.htm

state.nh.us/organization/divisions/water/wmb/swga/2010/index

On December 20, 2007, EPA approved the Northeast Regional Mercury TMDL*
which addressed mercury impairments in all New Hampshire fresh surface
waters.

* Northeast Regional Mercury Total Maximum Daily Load. Connecticut Department of Environmental Protection, Maine
Department of Environmental Protection, Massachusetts Department of Environmental Protection, New Hampshire
Department of Environmental Services, New York Stated Department of Environmental Conservation, Rhode Island
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C-36. When a surface water does not meet water quality standards (i.e., when it is
impaired), the addition of pollutants causing or contributing to impairment is
prohibited in accordance with the following:

Env-Wqg 1703.03 (a) states that “"The presence of pollutants in the surface
waters shall not justify further introduction of pollutants from point or
nonpoint sources, alone or in any combination”.

N
NH RSA 485-A:12 (I) (Enforcement of Classification that “After

adoption of a given classification for a stream, lake, pond, tidal water, or
section of such water, the department shall enf ch classification by
appropriate action in the courts of the state, e unlawful for any
person or persons to dispose of any sewa ﬁustr&her wastes,
either alone or in conjunction with any i
manner as will lower the quality of th e, pond, tidal

water, or section of such water bel
adopted classification”.

-Restrictions on Pesticide Use
nd Commercial Applicators)
licator, or commercial
ces of the reference

C-37. NH Division of Pesticides regulations (Pes 10
by Residential Property Ownets,. Private Applica
states that “[N]o residential pr owner, priva
applicator shall apply pesticides following

[
line>:
(a) Within 25 as it pertainW and

such a manner or by stich methods that would result in
ticides within 25 feet of the reference line of any lake,

pplications Within 25 Feet of the Reference
.01 shall not apply to the following:

cations to control termites provided the applicator is in
special permit issued by the division in accordance with
5 of Pes 502.04;

are determined on a case by case basis; and
(d) Pesticide applications to control vegetation along the embankments of
sewage lagoons of wastewater treatment facilities.”

Department of Environmental Management, Vermont Department of Environmental Conservation, New England
Interstate Water Pollution Control Commission. October 24, 2007.

S Reference line is defined in Pes 101.28.



DRAFT WQC # 2016-4041-001
03/01/2016
Page 14 of 25

C-38.

C-39.

C-40.

D-1.

D-2.

D-3.

D-4.

D-5.

D-6.

NH RSA 482-A (Fill and Dredge in Wetlands) requires any person who
excavates, removes, fills, dredges or constructs any structures in or on any
bank, flat, marsh, or swamp in and adjacent to any waters of the state to obtain
a wetlands permit from DES [NH RSA 482-A:3 1 (a)].

In 2008, the Applicant submitted an application for a DES Wetlands Permit
which was assigned the following file number (2008-00205). Issuance of a DES

Wetlands Permit is pending. o
y N

The Applicant submitted an application for 401 Wateﬁlity‘/\Certification to

DES on September 22, 2015 which included suppwormation.
A7 U

DES issued a draft certification for public comment from --------- , 2016 to ------ ,
\ -
2016. > k. N
D. FINDI \ P
The Activity reviewed for this certification d in the Achant’s

application for 401 certification and supporti cumentation. The Activity
includes the construction of 221,911 square fe
restaurants, a bank, and 192 i-family condo
parking and infrastructure. Th

and is surrounded by NH Route

roximately\3 ‘acres of wetlands.

t (NAE-2011-00862) on October 7, 2015. The
ased on the Applicant receiving a 401 Water Quality

ms all with associated
ihately 40 acres in size

affected by the Activity, are surface waters under Env-Wq
1702.46. DES has assigned Assessment Unit (AU) identification numbers to
many, but not all surface waters. Surface waters that do not have an AU
number are still considered surface waters of the State in accordance with Env-
Wq 1702.46.

Surface waters that could be potentially affected by this Activity and their
associated AU numbers (where available) are shown in the following table.
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Table 1

Surface Water Name and AU Numbers
Jones Brook, NHRIV600030703-02
Lamprey River, NHRIV600030703-07-01

D-7. The potentially affected surface waters are Class B waterbodies; therefore Class
B New Hampshire surface water quality standards appl e Activity. Class B
waterways are considered suitable for aquatic life, primary and secondary
contact recreation, fish consumption, wildlife, andMequate treatment, as
a water supply®. y 2 N

| &
lude Out&ng Resource

D-8. The potentially affected surface waters do
Waters as defined in Env-Wq 1708.05(a)

under RSA whe Rivers
ated within¥a mile of

s defined in RSA 483:4

D-9. The Lamprey River is a “"Designated
Management and Protection Act). The Act
the Lamprey River’.

D-10. The Activity does not involve
(see C-28).

D-11. The Activity does not involve a "T
1708.12 (see C-25

defined in Env-Wq

&
are considered coldwater and/or
Game Department.

D-12. rface wate

D-13. i Dai aters (see C-34), the following surface

Table 2: i irments in the vicinity of the Activity

Cause of Impairment
Water Body Name | (Designated Use Impaired)

NHRIV60003070

Jones Brook Mercury (FC)

6. 2012 Section 305(b) and 303(d) Consolidated Assessment and Listing Methodology. July,
2013. NH Department of Environmental Services. NHDES-R-WD-12-2.

7. If an Activity is located within %4 mile of a Desighated River, a copy of the complete
application must be provided to the Local River Management Advisory Committee (RSA 483).

8. "Diadromous” is a general category describing fish that spend portions of their life cycles
partially in fresh water and partially in salt water.
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Assessment Unit (AU)

Cause of Impairment
Water Body Name | (Desighated Use Impaired)

NHRIV600030703-07-01 Lamprey River Mercury (FC)

Notes: AL = Aquatic Life, PCR = Primary Recreation, SCR = Secondary Recreation, FC =

Fish Consumption, SFC = Shellfish Consumption Impairments highlighted in bold
have approved TMDLs. All other impairments are on the Section 303(d) List. All
fresh surface waters are impaired for mercury due to concentrations found in fish
tissue which have resulted in a statewide fish consumption&sory. The primary
source of mercury is atmospheric deposition from in—s%nd&t-of-state
emissions.

D-15.

D-16.

D-17.

I‘

As stated in section C-36 of this Certification, e water does not
meet water quality standards (i.e., when it i§ ddition of

pollutants causing or contributing to imp ent is proh|b| S noted
above, all fresh surface water in NH are impaired for mercury

concentrations found in fish tissue Ited in a statéXfish
consumption advisory. On December 2 approved the Northeast
Regional Mercury TMDL which addressed impairments in all New

Hampshire fresh surface waters (see C-35). rimary source of mercury is
atmospheric deposition from

Activity is not expected to ha ifi i rcury levels in fish
tissue.
Storm water runoff, including sno dwater flow to surface waters
from within the g ected by the Activity during warm and cold-weather

conditions are initions of Env-Wq 1702.18.

The Activity wi
the permanent a

s) from the [
ional wetla . Through its processing and issuance, DES wetlands

Activity will address the dredge and fill impacts to

The Activity will involve alteration of terrain that will require a DES Alteration of
Terrain (AoT) permit issued according to RSA 485-A:17. When AoT permits are
required for the Activity, this 401 Certification decision relies, in part, on an
approved permit (or permits) from the DES Alteration of Terrain Bureau for the
potential construction and/or operation-related impacts of stormwater on
surface waters. Through its processing and issuance, DES AoT permits issued
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D-18.

D-19.

for the Activity will address many of the potential impacts of stormwater from
the Activity on receiving surface waters.

DES issued an AoT permit (AoT-0410) for the Activity on May 14, 2012. The
AoT permit expires on May 12, 2017.

Since the Activity could include new discharges of pollutants and increases in
flow alteration (i.e., due to increased impervious cover), me antidegradation

isi f Env-Wq 17 I i -22).
provisions of Env-Wqg 1708 apply (see section C-22) A

sult in increased flow

If not properly controlled, the Activity could potenti
and volume of stormwater runoff and reductionsﬁro ater recharge due to
increases in impervious surfaces, which could ri% anti adation provisions
of the state surface water quality regulation 22). ut proper

controls, construction of the Activity coul tentially result in“quality
d deposition of settlea nd

violations due to such things as erosio
suspended solids associated with stor over disturbyas that

ewatering activities to
by preparing and

have not been stabilized and discharge of
surface waters. These concerns can be addr

implementing appropriate stomvater pollution ention measures during
construction. N
The DES Alteration of Terrain (AoT) p issued for Activity in 2012 (see

D-17) requires the Applicant to s it a ter Pollution Prevention Plan to
DES prior to const ion and to empl he s s of an environmental
monitor to inspe e during the construction period and until the site is

rpose of t&zspections is to determine compliance
with the Ac ] onitor mustiinspect the site at least weekly and, if
h.or greater event. The monitor must also submit
inspections. The reports shall describe,
s being constructed in accordance with the

any deviations from the conditions of the AoT
and identify any other noted deficiencies.

CGPs are typ reissued by the U.S. Environmental Protection Agency (EPA)
every 5 years. The most recent CGP was issued in 2012. Activities must comply
with the CGP’if they “[d]isturb 1 or more acres of land, or will disturb less than 1
acre of land but is part of a common plan of development or sale that will
ultimately disturb 1 or more acres of land”. The CGP covers construction related
stormwater discharges (including stormwater runoff, snowmelt runoff and

°The 2012 Construction General Permit is available at
http://water.epa.gov/polwaste/npdes/stormwater/upload/cgp2012_finalpermit.pdf
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surface runoff and drainage) as well other discharges, including but not limited
to, construction dewatering that has been treated by an appropriate control.
The CGP requires development of a Stormwater Pollution Prevention Plan
(SWPPP) that describes how the Activity will meet the requirements of the CGP.
This includes identification of the stormwater team, a description of the nature
of construction activities, emergency-related projects, identification of other site
operators, the sequence and estimated dates of construction activities, a site
map, identification of construction site pollutants and nonzstormwater
discharges, buffer documentation, a description of stor control measures,
pollution prevention procedures, procedures for inspection, maintenance and
corrective action, staff training, documentation of nce with other federal
requirements, SWPPP Certification and Post-Authorizati ditions to the
SWPPP. According to the CGP the SWPPP m ilable to DES upon
request. If there are any contaminated dis
construction activity, the applicant must i mediation
General Permit'®

DES AoT permits address many of the items red in the CGP. It is expected
that implementation of the stermwater pollution vention measures required

as part of the CGP and/or AoT it will prevent r quality violations due to
construction related runoff.

D-20. As stated in section C-36 of this Certifi surface water does not

pollutants causi C ibuti pairment’is prohibited. That is, existing
i ed in C-34 of this Certification, TMDLs

adation provisions of Env-Wqg 1708.

with the antid

To demonstrate no additional loading for pollutants which can be removed by
structural BMPs, DES allows Applicant’s to submit loading analyses in accordance
with the Simple Method guidance and spreadsheet included on the DES

The 2010 Remediation General Permit is available at
http://www.epa.gov/regionl/npdes/remediation/RGP2010_FinalPermit.pdf.




DRAFT WQC # 2016-4041-001
03/01/2016
Page 19 of 25

website'!. The guidance allows use of the “Simple Method” for calculating loads
before and after construction of the proposed Activity. At this time, DES uses
total suspended solids (TSS), total nitrogen (TN) and total phosphorus (TP) as
surrogates for all other parameters which can be removed by structural BMPs.
That is, if the loadings for TSS, TN and TP are held to pre-construction levels, it
is assumed that loadings of all other parameters which can be removed by
structural BMPs, are held as well. The pollutant loading guidance also assumes
that all permanent stormwater practices (i.e., best management practices or
BMPs) referenced in the loading analysis are designed intained in
accordance with current Alteration of Terrain regulatiens (Env-Wq 1500).
Fa N

no additional loading
te to satisfy

DES approval of a pollutant loading analysis dem.WIStra
of pollutants from pre-construction levels is considered a
pollutant related antidegradation requirem i
surface waters impaired by pollutants th
discussed above, as well as requireme

with their application for 401
a closed system and

The Applicant included a pollutant loading an
Certification. Stormwater runeff will be collect

three wet ponds, three above g i one grass treatment
swale all of which are designed i dance wi Iteration of Terrain
requirements (Env-Wq 1500). D ]
and finds that the proposed perma
other conditions in this Certification, should result in compliance with
antidegradati of Env-Wq 1700.

D-21.

orus. Other examples of state fertilizer statutes include NH
he Shoreland Water Quality Protection Act which states the
following: " ilizer shall be applied to vegetation or soils located within 25
feet of the reference line of any public water. Beyond 25 feet, slow or controlled
release fertilizer, as defined by rules adopted by department, may be used.”

""" The Simple Method guidance and spreadsheet are available at
http://des.nh.gov/organization/divisions/water/wmb/section401/index.htm.
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Submittal of a Fertilizer Minimization plan and implementation of the approved
plan, can help address potential nutrient concerns associated with fertilizers. As
a minimum, the plan should require the following:

a. Soil testing before seeding a new lawn and at least once every three
years following establishment!? to determine appropriate application rates
and use of fertilizers with slow release nitrogen and little to no
phosphorus as soils in New Hampshire most likely have sufficient
phosphorus. Results of soil tests should be maiWand submitted to
DES within 30 days of receiving a request. £~

Fa N
b. For areas that meet the definition of tuMd‘A 483:1, XXII (see
C-27) a description of how the annual a p“atlon MUnder RSA 431:4-

a and 431:4-b (see C-27) will be en
fertilizer to vegetamoils

s. Y

c. A prohibition on the applicatio
located within 25 feet of surfa

e. For areas that do not initi der RSA 483:1, XXII
(see C-27) (i.e., such as golf ic fields, and sod
farms), the plan should provide a the fertilizer used

orus), annual application
rus, and recommendations for
r applied each year. Records should be
S, submitted to DES within 30 days of

nt of ferti
gquested by

D-22. If not volving alteration of terrain can result in
i es due to removal of vegetation adjacent to surface

are considere d water and/or diadromous fisheries by the NH Fish and Game
Department. Temperature concerns can be addressed by requiring the Applicant
to submit and implement a DES approved Water Temperature Impact Plan that

"2 From “New Hampshire’s Turf Fertilizer Law — What You Should Know”. Agriculture Fact Sheet. Spring 2014.
University of New Hampshire Cooperative Extension. Available at
http://extension.unh.edu/resources/files/Resource004116_Rep5835.pdf
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D-23.

D-24.

addresses how the Activity will avoid causing increases in surface water
temperatures that could adversely impact local fisheries.

Operation of the Activity during the winter will likely include application of
deicing chemicals to roads and other impervious surfaces that contain chloride
(i.e. rock salt). Chlorides are conservative substances that persist in the
environment and are not treatable by structural BMPs. Frequent application of
road salt can result in levels of chloride in surface waters that are harmful to
aquatic life. Application of road salt can be minimizedwuiring applicators
to be properly trained. V¢

F . N

Training can be accomplished by requiring appliqﬂs&certiﬁed in
accordance with the UNH T2 Green SnowPro program (see .

http://t2.unh.edu/green-snowpro-training- Mication&tablishment of a
certification program was authorized und
program is to improve efficiency in sal
used to ensure safe conditions for pe
certified salt applicators (and property ow

management practices and keep basic recor e provided with limited liability

every June.

In addition to maintaining certificati i tified salt applicators
also include record keeping and a e amount of salt used, the
town it was applied urface maintained and the
type and amoun salt alternative used. This information can be reported
in the web-base system a\%le at

http://www.r

ification includes excerpts from Env-Wq
vhich state that “the department shall
utory and regulatory requirements shall be achieved
purces and that all cost effective and reasonable

a. As stated ction C-26 of this Certification, "Best Management Practices”
(BMPs) are defined in Env-Wq 1702.06 as “those practices which are
determined, after problem assessment and examination of all alternative
practices and technological, economic and institutional considerations, to be
the most effective practicable means of preventing or reducing the amount of
pollution generated by point or nonpoint sources to a level compatible with
water quality goals” (italics added).
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D-25.

D-26.

D-27.

D-28.

D-29.

b. Env-Wqg 1708.01 (b) and (c) (see C-22 h and C-22 i) which states “In
allowing such degradation or lower water quality, the department shall
assure water quality adequate to fully protect existing uses”.

Best management practices that are designed, operated and maintained in
accordance with the DES Alteration of Terrain regulations (Env-Wq 1500) are
considered, in most cases, to be cost effective and reasonable best
management practices for nonpoint sources. o

y _ N
To help ensure that best management practices (BMﬂlII always function as
intended, development and implementation of a B ection and
maintenance plan can be required. The Alteration of Terrain permit issued for
the Activity in 2012 (see D-17), requires the Applicant to it an “Inspection
and Maintenance Plan that fully meets the in ule En 1507.08" to
DES prior to construction.

W 3

Untreated stormwater from galvanize ain eIevatedM of zinc
~ e used, appropriate

precautions should be taken to prevent violat

standards due to zinc.

Operation of the Activity could icati sticides such as
herbicides and insecticides. Imp plicati icides can harm aquatic
life and result in surface water qua ola n New Hampshire, pesticides
are regulated by sticide Division. As stated in
Pes 1001.01(se and unless otherwise alﬁwed per Pes 1001 02 (see C-

H Pesticide Division regulations regarding the application
ed to prevent water quality standard violations due to
pesticide

Wastewater he Activity will be treated on-site by subsurface treatment
systems (i.e.,/septic systems) designed in accordance with DES Subdivision and
Individual Sewage Disposal System Design Rules (Env-Wq 1000).

Confirmation that operation of the Activity does not cause or contribute to
surface water quality violations can be determined by development and
implementation of a surface water monitoring plan with appropriate quality
assurance/ quality control provisions.
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E. WATER QUALITY CERTIFICATION CONDITIONS
Unless otherwise authorized by DES, the following conditions shall apply:

E-1. Compliance with Water Quality Standards: The Activity shall not cause or
contribute to a violation of surface water quality standards. DES may modify
this 401 Certification to include additional conditions to ensure the Activity
complies with surface water quality standards, when authﬂized by law, and
after notice and opportunity for hearing. y N

y 4N

E-2. Inspections: In accordance with applicable laws, licant shall allow DES
to inspect the Activity and affected surface wate#o itor compliance with
the conditions of this 401 Certification.

AN A N

plicant shm[h with DES
e Activity, including uction or
ifi requires mytion in

E-4. Transfer of Certification: Should this Certifi be transferred to a new
ing name, address, phone

E-3. Proposed Modifications to the Activit
regarding any proposed modifications t
operation, to determine whether this
the future.

E-5. Compliance with Wetland and Terrain Permits: The
Applicant shall comply with conditi i lands permits and all DES
Alteration of Terr including any amendments.
The conditions’s of this 401 Certification. Should any

conditions ¢é rmit with the more stringent condition

shall apply.

e conditio
ification or

E-6. < :
IPs shall be designed and constructed in accordance
2rrain regulations (Env-Wq 1500).

E-7. ral Permit and NPDES Remediation Permit.

E-8. Galvanized Roofs: No building shall be constructed with galvanized roofs that
could cause of contribute to zinc violations in surface waters. Prior to
construction of the Activity the Applicant shall advise DES if galvanized roofs are
proposed. If galvanized roofs are proposed, the Applicant shall, prior to
construction, provide documentation as to how precipitation coming in contact
with the galvanized roofs will be prevented from causing zinc violations in the
receiving surface waters and how compliance will be determined. The Applicant
shall then implement the DES approved plan.
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E-9. Pesticides (Insecticides and Herbicides): The Applicant shall minimize use
of all pesticides to the maximum extent practicable and shall comply with all
applicable state, federal and local laws and regulations regarding application of
pesticides, including, but not limited to, Pes 1001.01 and 1001.02 (see C-37
and D-27). If requested by DES, the applicant shall provide DES with a list of
pesticides applied, the name of the applicator and their NH pesticide license or
permit number within 30 days of receiving the request.

E-10. Certification of Road Salt Applicators and Trackinﬁ)ad Salt: All
applicators of road salt containing chloride that are retained to de-ice impervious
surfaces associated with the Activity shall be certifi the Green SnowPro
program ( see http://t2.unh.edu/green-snowpro d-certification)
within two years of the issuance date of this hall maintain
records of road salt use on the web-based system available at
http://www.roadsalt.unh.edu/Salt/. If requested by DES the icant shall
provide the names of all road salt appli rs and proof they are within
30 days of receiving a request.

E-11. Fertilizer Minimization Plan: Prior to cons on of the Activity, the
Applicant shall submit and receive DES approva Fertilizer Minimization Plan.
As a minimum, the plan shall s the items in ion D-21 of this

Certification. The Applicant shal lement the ved plan.

E-12. Permanent BMP Inspection and Mai n: Prior to construction,

E-13. : hall be treated in accordance with DES approved

E-14.

struction Water Quality Monitoring Plan (WQMP) is necessary.
If directed by DES, the Applicant shall submit a WQMP for review and approval
prior to construction. The Applicant shall then implement the approved plan.

F. APPEAL

Any person aggrieved by this decision may appeal to the N.H. Water Council
(“Council”) by filing an appeal that meets the requirements specified in RSA 21-0:14
and the rules adopted by the Council, Env-WC 100-200. The appeal must be filed
directly with the Council within 30 days of the date of this decision and must set forth
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fully every ground upon which it is claimed that the decision complained of is unlawful
or unreasonable. Only those grounds set forth in the notice of appeal can be
considered by the Council.

Information about the Council, including a link to the Council’s rules, is available at
http://nhec.nh.gov/ (or more directly at http://nhec.nh.gov/water/index.htm). Copies
of the rules also are available from the DES Public Information Center at (603) 271-
2975.

If you have questions regarding this Certification, please c‘act Owen David at (603)
271-0699 or Owen.David@des.nh.gov ’
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Eugene J. Forbes, P.E. \
Director, DES Water Division Y‘
cc: Craig Wheeler, Raymond Town Manager

Carol Henderson, NH Fish and Game



